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Question Presented

Did Carlyle, a physician, in suggesting use of the herbal supplement Praxis, practice unprofessionally through “any departure from, or failure to conform to, the standards of acceptable and prevailing medical practice, irrespective of whether or not a patient is injured thereby,” within the meaning of Oceania Medical Act (OMA) of 2000, such that his license to practice medicine should be revoked?

Brief Answer

In suggesting patient use of the herbal supplement Praxis—a suggestion that resulted in no injury to the patient—Dr. Carlyle did not engage in any departure from accepted medical practice within OMA s. 2.b such that his license to practice medicine should be revoked.
Facts

Clifton Carlyle is a medical doctor who practices family medicine on the island state of Oceania.  One of Dr. Carlyle’s patients, Joseph Barber, was suffering from severe arthritis.  Months of treatment through the finest conventional medical remedies available failed to produce any beneficial results.  Finally, Dr. Carlyle suggested that he had heard, anecdotally, from some patients of a colleague that Praxis, an herbal supplement commonly available in a health food store down the street, might be useful for relief from arthritis.  Praxis was a proprietary blend of herbs found only on the shores of Oceania, and put together by a local company relying on the expertise of local people who were said to be knowledgeable in bush medicine.

Dr. Carlyle advised Barber that there were no studies showing that Praxis was either safe or effective for treatment of arthritis; thus, there was no established scientific or medical literature supporting a medical recommendation of the substance.  He further advised Barber that he could not predict with any reasonable certainty whether Praxis might help, or might cause an unforeseen adverse reaction.  On the other hand, there were no case reports of adverse reactions.  Dr. Carlyle concluded: “there’s no information about it helping or hurting, but if you really insist, I can’t stop you.”

For two weeks, Barber took small doses of the supplement and found his arthritis improving.  He reported twice weekly to Dr. Carlyle by telephone.  During the third week, he found a small rash beginning to form on the front of his neck.  He called Dr. Carlyle, who advised him to discontinue use. Barber did so and the rash disappeared.  Nonetheless, Barber filed a complaint with the Oceania Board of Medical Examiners, alleging that Dr. Carlyle had departed from acceptable medical practice in Oceania and should not be practicing medicine.

The Board wrote to Dr. Carlyle concerning the incident; Dr. Carlyle, who was well known and beloved on the island, replied that he had never before had any case of injury to a patient from any of his practices. The Board held a hearing.  Outside the hearing room, sixty of Dr. Carlyle’s former patients were protesting the injustice of the proceeding against Dr. Carlyle.  The Board asked a few questions, to which Dr. Carlyle reiterated his conversations with Joseph Barber and emphasized that he did not recommend the herbal product to Barber, but rather responded as best he could to Barber’s decision to take the product on his own.

The Board then met behind closed doors.  At the conclusion of a two-hour meeting, the Board determined that Dr. Carlyle had violated the Oceania Medical Act of 2000, s. 2.b and engaged in unprofessional practice.  The Board therefore decided to strip Dr. Carlyle of his license.  

Dr. Carlyle then appealed to the Oceania High Court, based on the Oceania Medical Act of 2000.  
Discussion


Jurisdiction; Standard of Review

Section 3 of the OMA states that “a decision by the Oceania Medical Board involving discipline and sanction of a physician licensed in Oceania may be appealed to the Oceania High Court, which may examine the case de novo.”  This court thus has jurisdiction and may examine the case of Dr. Carlyle as if it were in the shoes of the medical board.


OMA Standard

Section 1 of the OMA provides that a licensed physician “shall be subject to discipline and sanction (including loss of medical licensure) by the Oceania Medical Board for engaging in unprofessional conduct.”  Section 2.b defines “unprofessional conduct” as:

Any departure from, or failure to conform to, the standards of acceptable and prevailing medical practice, irrespective of whether or not a patient is injured thereby.

Oceania courts have not yet ruled in any case applying this language to a specific fact pattern.  Oceania courts do, however, look to High Cay and Low Cay cases as well as U.S. cases for persuasive authority.

In re Guess

The only case on point in the research is from North Carolina (In Re Guess, 393 S.E.2d 833 (N.C. 1990)).  Guess involved a physician who administered homeopathic remedies to his patients as a last resort.  Like Dr. Carlyle, Dr. Guess had never before injured any patients; and as with Dr. Guess, Dr. Carlyle’s patients showed up in his support at the hearing.

The North Carolina Supreme Court held that the plain language of the statute (“any departure” from accepted medical practice “irrespective of patient injury”) authorized the Board to revoke Dr. Guess’s license.  Id. at 839.  The court further concluded that the North Carolina statute was a” valid regulation which generally tends to secure the public health, safety, and general welfare, and the legislature has permissibly delegated certain regulatory functions connected with that valid exercise of the police power to the Board.” Id.  

In addition, the court rejected the argument of Dr. Guess that the statute unconstitutionally invaded his and his patients' privacy rights, by invading Guess' right to select his method of practice and invading his patients' rights to their choice of treatments.  Id.  Among other things, the court noted that “the Board's decision does not deprive Guess of his privilege to practice medicine, it simply limits his methods of treating patients to those which conform to the acceptable and prevailing standards of medical practice in North Carolina.”  Id.  

Finally, the court held that the Board's authority to regulate the practice of medicine creates no unconstitutional monopoly.  Id. at 840.

Similar Legislation in Washington (U.S.) and High Cay

The state of Washington’s statute for physician discipline states that “nontraditional treatment by itself shall not constitute unprofessional conduct, provided that it does not result in injury to a patient or create an unreasonable risk that a patient may be harmed.”  Washington Revised Code Annotated, Section 18.130.180(4).  

Arguably, Dr. Carlyle would not face discipline under this statute, since it provides that nontraditional treatment by itself shall not constitute unprofessional conduct….”  Thus, the use of an herbal formula based on bush medicine alone would not necessarily trigger discipline in Washington.

It remains questionable whether it was Dr. Carlyle’s recommendation of a nontraditional treatment that did “result in injury to a patient or create an unreasonable risk that a patient may be harmed.”  Dr. Carlyle maintains that he did not recommend the herbal product to Barber, but rather responded as best he could to Barber’s decision to take the product on his own.  This argument has logic, given that Dr. Carlyle gave Barber several warnings about the product, and then concluded: “there’s no information about it helping or hurting, but if you really insist, I can’t stop you.”
In any event, while the Oceania court might look to Washington cases, it can draw no support from Washington legislation, as the court’s task is to interpret the Oceania statute and not Washington’s.

In similar fashion, although the High Cay statute is similarly permissive and potentially even more so (authorizing the “physician's use of whatever medical care, conventional or non-conventional, which effectively treats human disease, pain, injury, deformity or physical condition”), this statute has no binding authority on Oceania courts.  If the Oceania legislature decides to amend the Oceania Medical Act to conform to the statutes in Washington or High Cay, the legislature may do so; absent such legislative action, the Oceania court has no power to interpret an Oceania statute in this way.

Pinder (Low Cay Judicial Decision) and the Dissent in Guess

The relevant portion of the Low Cay Physician Services Act is identical to the relevant portion on physician discipline of the Oceania Medical Act.


In Pinder v. Board of Medicine, the Supreme Court of Low Cay disagreed with the reasoning of the majority in Guess.  Rather, the Court noted:

we refuse to read the term “any” as strictly as did the court in In re Guess.  From the legislative history, it appears to us that the statute refers to departures from accepted medical practice that create a significant risk of injury to the patient, irrespective of whether or not such harm in fact occurs.  

To read the statute otherwise is to put physicians who slightly innovate at risk of losing their licenses for insignificant deviations from what their colleagues are doing.

The Low Cay Supreme Court’s reasoning is consistent with that of Judge Fry who dissented in Guess.  As Judge Fry stated:

Even a cursory review of subsection (6) [of the statute] shows that it is directed to protecting the health and safety of patients and the public. The common thread running through each of these reasons for revocation of a license is the threat or  potential for harm to patients and the public.

Guess, 393 S.E.2d at 840.

If the High Court of Oceania finds this reasoning persuasive, it should similarly read the term “any” in the Oceania statute to mean that a physician can only be disciplined when he or she conducts a medical practice in such a way that creates a significant risk of injury to the patient.


The facts state that the rash disappeared after Barber followed Dr. Carlyle’s orders to discontinue use of the product.  Thus Dr. Carlyle did not create a significant risk of injury.

Further, it could be argued that by simply saying, “if you really insist, I can’t stop you,” Dr. Carlyle resigned himself to the choice Barber was going to make irrespective of medical advice.  Thus, Dr. Carlyle himself did not practice in such as way as to create a significant risk of injury to Barber, and therefore did not engage in “any” departure from accepted medical practice sufficient for discipline.


In addition, it could be argued that Dr. Carlyle simply did what any other physician in his shoes would have done: warn, but allow Barber to make his own choice, and then warn Barber to stop the herbal product once a rash developed.  Thus, even under the kind of strict reading of the statute favored in Guess, Barber’s conduct arguably did not depart from what any other physician would have done.

Finally, Judge Fry in his dissent observes that homeopathy is widely used outside the U.S. and there is some evidence that it may be beneficial and not harmful.  Judge Fry argues that this information should have been important to the Board’s evaluation.  Similarly, the national and historic importance of bush medicine in Oceania should not be overlooked.  Its benefits, use, and the lack of data regarding harm should be encouraging factors in refraining from disciplining Dr. Carlyle in this case. 

Conclusion


Dr. Carlyle’s license should be reinstated because he did not engage in any departure from accepted medical practice, and even if he did, he did not act in such a way as to cause a significant risk of harm to a patient.
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